
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 1 3 2 5 1 ,  o f  U l y s s e s  B .  A u g e r ,  p u r s u a n t  t o  S u b - s e c t i o n  
8 2 0 7 . 2  a n d  P a r a g r a p h  8 2 0 7 . 1 1  o f  t h e  Z o n i n g  R e g u l a t i o n s ,  f o r  a  
s p e c i a l  e x c e p t i o n  u n d e r  S u b - s e c t i o n  3 3 0 8 . 2  t o  c o n s t r u c t  r o o f  
s t r u c t u r e s  w h i c h  do n o t  m e e t  t h e  s e t b a c k  a n d  e n c l o s u r e  r e q u i r e -  
m e n t s  ( S u b - s e c t i o n  3 3 0 8 . 2 )  a n d  a  v a r i a n c e  f r o m  t h e  p r o h i b i t i o n  
a g a i n s t  a l l o w i n g  r o o f  s t r u c t u r e s  w h i c h  a r e  n o t  e q u a l  i n  h e i g h t  
( P a r a g r a p h  3 3 0 8 . 1 2 )  i n  a  C - R  D i s t r i c t  a t  t h e  p r e m i s e s  1221 - 2 2 n d  
S t r e e t ,  N.W., ( S q u a r e  70,  L o t  1 8 7 ) .  

HEARING DATES: J u n e  1 1 ,  1 9 8 0  a n d  J a n u a r y  2 8 ,  1981  
DECISION DATES: J u l y  2  a n d  S e p t e m b e r  3,  1 9 8 0  & J a n u a r y  2 8 ,  1981  

( B e n c h  D e c i s i o n )  

FINDINGS OF FACT: 

1 .  T h e  s u b j e c t  p r o p e r t y  i s  l o c a t e d  i n  a  C R  D i s t r i c t  o n  t h e  
e a s t  s i d e  o f  2 2 n d  S t r e e t  b e t w e e n  M S t r e e t  a n d  Ward  P l a c e ,  N.W. 
The s i t e  b o r d e r s  o n  a l l  t h r e e  s t r e e t s .  

2 .  The s i t e  a l s o  b o r d e r s  on a  t h i r t y  f o o t  p u b l i c  a l l e y  w h i c h  
i s  p a r a l l e l  t o  2 2 n d  S t r e e t .  T h a t  a l l e y  r u n s  f o r  a p p r o x i m a t e l y  
2 3 0  f e e t  a l o n g  t h e  e a s t  s i d e  o f  t h e  p r o p e r t y ,  b u t  does  n o t  e x t e n d  
a l o n g  t h e  f u l l  d e p t h  o f  t h e  s i t e .  

3 .  The  p r o p e r t y  i s  p r e s e n t l y  i m p r o v e d  w i t h  a  b u i l d i n g  h o u s i n g  
a  r e s t a u r a n t  known a s  B l a c k i e s  House  o f  B e e f .  The  a p p l i c a n t  i s  
p r e s e n t l y  c o n s t r u c t i n g  a  h o t e l  o v e r  a n d  a r o u n d  t h e  r e s t a u r a n t .  

4 .  The  B o a r d  p r e v i o u s l y  c o n s i d e r e d  t h i s  a p p l i c a t i o n  a n d  
e n t e r e d  an O r d e r  d a t e d  O c t o b e r  31 ,  1 9 8 0  g r a n t i n g  t h e  a p p l i c a t i o n  
f o r  v a r i a n c e ,  b u t  d e n y i n g  t h e  s p e c i a l  e x c e p t i o n .  Upon a  m o t i o n  
f o r  r e h e a r i n g  f i l e d  b y  t h e  a p p l i c a n t  a n d  u p o n  c o n s i d e r a t i o n  o f  
e v i d e n c e  s u b m i t t e d  b y  t h e  m a j o r  t e n a n t  o f  t h e  a d j o i n i n g  p r o p e r t y  
t o  t h e  e a s t ,  t h e  B o a r d  g r a n t e d  a  r e h e a r i n g  f o r  t h e  e n t i r e  c a s e .  

5 .  The  r o o f  s t r u c t u r e s w h i c h  a r e  t h e  s u b j e c t  o f  t h i s  a p p l i c a -  
t i o n  a r e  o n  a  b u i l d i n g  d e v o t e d  t o  h o t e l  u s e ,  a s  p e r m i t t e d  i n  t h e  C - R  
D i s t r i c t .  The  h o t e l  b u i l d i n g  i s  L - s h a p e d  a n d  h a s  a  l e n g t h  o f  
a p p r o x i m a t e l y  3 5 0  f e e t  p a r a l l e l  t o  2 1 s t  S t r e e t .  

6 .  The  a p p l i c a n t  p r o p o s e s  t o  l o c a t e  t h e  p e n t h o u s e  a t  t h e  n o r t h -  
e a s t  c o r n e r  o f  t h e  b u i l d i n g  a d j a c e n t  t o  t h e  e a s t e r n  e d g e  o f  t h e  
b u i l d i n g .  A t  t h e  t i m e  o f  a p p l i c a t i o n  a n d  h e a r i n g ,  t h e  edge  o f  t h e  
b u i l d i n g  was a l s o  t h e  l o t  l i n e  a d j a c e n t  t o  a  t h i r t y  f o o t  p u b l i c  a l l e y .  
The a p p l i c a n t  p r o p o s e d  t o  c l o s e  t h e  a l l e y .  As o f  J u l y  29 ,  1 9 8 0 ,  t h e  
a l l e y  was c l o s e d ,  t h e  a p p l i c a n t  a d d e d  t h a t  l a n d  t o  t h e  s u b j e c t  s i t e ,  
t h e  s e t b a c k  r e q u i r e m e n t s  was s a t i s f i e d  as t o  t h i s  s i d e  o f  t h e  p e n t -  
h o u s e ,  a n d  no  B o a r d  a c t i o n  i s  r e q u i r e d .  
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7 .  The  t o p  o f  t h e  s t a i r  p e n t h o u s e  l o c a t e d  a t  t h e  n o r t h e a s t  
c o r n e r  o f  t h e  b u i l d i n g  i s  a t  e l e v a t i o n  1 5 5 . 9 3 .  S i n c e  t h e  e l e v a t i o n  
o f  t h e  r o o f  i s  1 4 7 . 2 1 ,  t h i s  p o r t i o n  o f  t h e  p e n t h o u s e  i s  8 . 7 2  f e e t  
i n  h e i g h t  a b o v e  t h e  r o o f .  The r o o f  o f  t h e  m a i n  p o r t i o n  o f  t h e  
p e n t h o u s e  i s  a t  e l e v a t i o n  1 6 3 . 8 9 ,  o r  a  h e i g h t  o f  1 6 . 6 8  f e e t  a b o v e  
t h e  r o o f .  T h i s  p r o p o s a l  v i o l a t e s  t h e  r e q u i r e m e n t  t h a t  a l l  w a l l s  
o f  a  p e n t h o u s e  b e  o f  e q u a l  h e i g h t ,  a n d  a  v a r i a n c e  i s  t h u s  r e q u e s t e d .  

8 .  The s t a i r  p e n t h o u s e  w h i c h  i s  l o w e r  t h a n  t h e  r e s t  o f  t h e  r o o f  
s t r u c t u r e  i s  r e q u i r e d  b y  c o d e  f o r  a c c e s s  t o  t h e  r o o f .  Due t o  t h e  
d e s i g n  o f  t h e  s i t e ,  i t  c o u l d  n o t  be  l o c a t e d  e l s e w h e r e  o n  t h e  b u i l d i n g .  
I t  c o u l d  n o t  b e  r a i s e d  t o  t h e  same h e i g h t  a s  t h e  r e s t  o f  t h e  p e n t -  
h o u s e  b e c a u s e  i t  w o u l d  t h e n  v i o l a t e  t h e  s e t b a c k  r e q u i r e m e n t s .  

9 .  The  p e n t h o u s e  h a s  a l r e a d y  b e e n  c o n s t r u c t e d .  No r e a s o n a b l e  
p u r p o s e  w o u l d  b e  s e r v e d  b y  r e q u i r i n g  i t s  d e m o l i t i o n ,  r e d u c t i o n  i n  
h e i g h t  o r  e l e v a t i o n .  None o f  t h o s e  o p t i o n s  i s  p r a c t i c a l  w i t h o u t  
s u b s t a n t i a l  r e d e s i g n  o f  t h e  b u i l d i n g .  

1 0 .  S t r i c t  c o m p l i a n c e  w i t h  t h e  R e g u l a t i o n s  w o u l d  r e q u i r e  t h e  
c o n s t r u c t i o n  o f  t w o  w a l l s ,  a p p r o x i m a t e l y  1 6 . 5  f e e t  h i g h  a n d  e i g h t y  
f e e t  l o n g ,  i n  o r d e r  t o  c o n n e c t  t h e  s e p a r a t e  s t r u c t u r e s .  The a p p l i -  
c a n t  e s t i m a t e d  t h a t  t h e  c o s t  o f  c o n s t r u c t i n g  t h i s  a d d i t i o n a l  2 ,640  
s q u a r e  f e e t  o f  w a l l  w o u l d  be  $75 ,000 .  The  a p p l i c a n t  f u r t h e r  t e s t i f i e d  
t h a t  t h e s e  w a l l s  w o u l d  n o t  h o u s e  s t a i r s ,  e l e v a t o r s ,  m e c h a n i c a l  o r  o t h e r  
e q u i p m e n t .  

1 1 .  The  c o n s t r u c t i o n  o f  t h e  r o o f t o p  w a l l s  w o u l d  b e n e f i t  t h e  a p p l i -  
c a n t  i n  no  way a n d  w o u l d  r e s t r i c t  l i g h t ,  a i r ,  a n d  v e n t i l a t i o n  t o  
s u r r o u n d i n g  p r o p e r t i e s .  The o v e r a l l  F .A .R.  o f  t h e  r o o f  s t r u c t u r e  i s  
. 0 7 5 ,  w h i c h  i s  much s m a l l e r  t h a n  t h e  maximum p e r m i t t e d  F.A.R. o f  . 3 7 .  

1 2 .  The D e p a r t m e n t  o f  H o u s i n g  a n d  C o m m u n i t y  D e v e l o p m e n t  b y  r e p o r t ,  
d a t e d  J a n u a r y  2 7 ,  1 9 8 1 ,  recommended a p p r o v a l  o f  t h e  a p p l i c a t i o n .  The 
D e p a r t m e n t  r e p o r t e d  t h a t  t h e  Z o n i n g  R e g u l a t i o n s  h a v e  t h e  o b j e c t i v e  o f  
r e d u c i n g  t h e  n u m b e r  o f  u n n e c e s s a r y  o r  e x t r a n e o u s  s t r u c t u r e s  a b o v e  a  
b u i l d i n g ' s  r o o f ,  a n d  t h u s  a v o i d i n g  u n w e l c o m e  v i s u a l  c l u t t e r .  I n  s o  
d o i n g ,  t h e  r e g u l a t i o n  i n s u r e s  t h a t  t h e  c o n c e r n s  a n d  r i g h t s  o f  a d j o i n -  
i n g  p r o p e r t y  o w n e r s ,  as  w e l l  a s  t h e  p u b l i c  s e r v e d  i n  a  g i v e n  a r e a ,  a r e  
m e t .  I n  t h e  c a s e  u n d e r  r e v i e w ,  h o w e v e r ,  a  s t r i c t  i n t e r p r e t a t i o n  t o  t h e  
e f f e c t  t h a t  t w o  p e n t h o u s e s  b e  c o n n e c t e d  b y  t w o  b r i c k  w a l l s  w h i c h  s e r v e  
no  u s e f u l  p u r p o s e  e x c e p t  t o  c o m p l y  w i t h  t h i s  p r o v i s i o n  a p p e a r e d  t o  t h e  
D e p a r t m e n t H t o  p e r v e r t  t h e  s p i r i t  i f  n o t  t h e  l e t t e r ,  o f  t h e  r e g u l a t i o n . "  
The  D e p a r t m e n t  f o u n d  t h a t  t h e  e x i s t i n g  t w o  p e n t h o u s e s  a r e  w e l l - d e s i g n e d  
a n d  c o m p a t i b l e .  The  D e p a r t m e n t  f o u n d  t h a t  t o  r e q u i r e  a d d i t i o n a l  w a l l s ,  
h o w e v e r ,  e v e n  a p a r t  f r o m  t h e  u n n e c e s s a r y  e x p e n s e ,  w o u l d  c l e a r l y  a d v e r s e l y  
e f f e c t  t h e  o n l y  c o n t i g u o u s  b u i l d i n g  a n d  w o u l d  r e d u c e  l i g h t  a n d  a i r  w i t h -  
o u t  m e a s u r a b l e  b e n e f i t  t o  a n y o n e .  The  B o a r d  s o  f i n d s .  
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1 3 .  T h e r e  was no r e p o r t  o f  A d v i s o r y  N e i g h b o r h o o d  C o m m i s s i o n  
2A on  t h i s  a p p l i c a t i o n .  

1 4 .  T h e r e  was n o  o p p o s i t i o n  t o  t h e  g r a n t i n g  o f  t h i s  a p p l i c a t i o n .  

CONCLUSIONS OF LAW AND OPINION: 

Based  on  t h e  f i n d i n g s  o f  f a c t  and  t h e  e v i d e n c e  o f  r e c o r d ,  t h e  
B o a r d  c o n c l u d e s  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  a  v a r i a n c e  and  a  s p e c i a l  
e x c e p t i o n .  As t o  t h e  v a r i a n c e ,  t h e  B o a r d  c o n c l u d e s  t h a t  t h e  r e q u e s t e d  
v a r i a n c e  i s  an a r e a  v a r i a n c e ,  t h e  g r a n t i n g  o f  w h i c h  r e q u i r e s  t h e  s h o w i n g  
o f  an  e x c e p t i o n a l  o r  e x t r a o r d i n a r y  c o n d i t i o n  o f  t h e  p r o p e r t y  w h i c h  
c r e a t e s  a  p r a c t i c a l  d i f f i c u l t y  f o r  t h e  o w n e r .  The B o a r d  c o n c l u d e s  
t h a t  t h e  d e s i g n  o f  t h e  b u i l d i n g  r e q u i r e s  t h a t  t h e  s t a i r  p e n t h o u s e  b e  
l o c a t e d  as shown o n  t h e  p l a n s  a n d  t h a t  t h e r e  i s  n o  way t o  p r o v i d e  t h e  
r e q u i r e d  s t a i r  t o  t h e  r o o f  w i t h o u t  a l s o  r e q u i r i n g  a  v a r i a n c e .  The 
B o a r d  c o n c l u d e s  t h a t  t h e  p r a c t i c a l  d i f f i c u l t y  i s  t h u s  i n h e r e n t  i n  t h e  
p r o p e r t y .  The B o a r d  f u r t h e r  n o t e s  t h a t  t h e  s t r u c t u r e  m e e t s  t h e  r e q u i r e d  
s e t b a c k s ,  and w o u l d  n o t  b e  v i s i b l e  f r o m  t h e  g r o u n d ,  and  t h e r e  i s  t h u s  
no u s e f u l  p u r p o s e  t o  be  a c c o m p l i s h e d  b y  d e n y i n g  t h e  v a r i a n c e .  

As t o  t h e  r e q u e s t e d  s p e c i a l  e x c e p t i o n  r e l i e f ,  t h e  B o a r d  f i n d s  
t h a t  t o  compe l  s t r i c t  a d h e r e n c e  t o  t h e  r e q u i r e m e n t s  f o r  r o o f  s t r u c t u r e s  
w o u l d  f o r c e  t h e  c o n s t r u c t i o n  o f  a  m o r e  i m p o s i n g  s t r u c t u r e  and  w o u l d  
l e s s e n  l i g h t  a n d  a i r  t o  t h e  s u r r o u n d i n g  o w n e r s .  The s h a p e  and  s i z e  
o f  t h e  h o t e l  d i c t a t e s  t h a t  s e p a r a t e  r o o f  s t r u c t u r e s  a r e  m o r e  d e s i r a b l e  
and  p r a c t i c a l  t h a n  a  c o n t i n u o u s  r o o f .  The c o n s t r u c t i o n  o f  t h e  r o o f t o p  
w a l l s  w o u l d  be  i m p r a c t i c a l  i n  t h a t  t h e y  w o u l d  n e i t h e r  house  m e c h a n i c a l  
e q u i p m e n t  n o r  s e r v e  a n y  o t h e r  u s e f u l  f u n c t i o n .  To compel  s u c h  c o n -  
s t r u c t i o n  w o u l d  a1 s o  i m p o s e  a n  u n n e c e s s a r y  a n d  e x c e s s i v e  f i n a n c i a l  
b u r d e n  upon  t h e  a p p l i c a n t .  The B o a r d  c o n c l u d e s  t h a t  t h e  r e l i e f  c a n  
b e  g r a n t e d  as i n  ha rmony  w i t h  t h e  g e n e r a l  p u r p o s e  and  i n t e n t  o f  t h e  
Z o n i n g  R e g u l a t i o n s  a n d  w i l l  n o t  t e n d  t o  a f f e c t  a d v e r s e l y  t h e  u s e  o f  
n e i g h b o r h o o d  p r o p e r t y .  I t  i s  t h e r e f o r e  h e r e b y  O R D E R E D  t h a t  t h e  
a p p l  i c a t i o n  i s  GRANTED. 

VOTE: 3 - 0  ( W i l l i a m  F. M c I n t o s h ,  C h a r l e s  R .  N o r r i s  and  C o n n i e  F o r t u n e  
t o  GRANT; D o u g l a s  J. P a t t o n  n o t  p r e s e n t ,  n o t  v o t i n g ) .  

BY O R D E R  OF THE D . C .  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED BY: 
S T E V E N  E. S H E R  
E x e c u t i v e  D i r e c t o r  

FINAL DATE OF O R D E R :  30 A F R  1981 
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T H I S  O R D E R  O F  T H E  B O A R D  I S  V A L I D  F O R  A  P E R I O D  O F  S I X  M O N T H S  A F T E R  
T H E  E F F E C T I V E  D A T E  O F  T H I S  O R D E R ,  U N L E S S  W I T H I N  S U C H  P E R I O D  A N  
A P P L I C A T I O N  F O R  A  B U I L D I N G  P E R M I T  O R  C E R T I F I C A T E  O F  O C C U P A N C Y  I S  
F I L E D  W I T H  T H E  D E P A R T M E N T  O F  L I C E N S E S ,  I N V E S T I G A T I O N S ,  A N D  
I N S P E C T I O N S .  

U N D E R  S U B - S E C T I O N  8 2 0 4 . 3  O F  T H E  Z O N I N G  R E G U L A T I O N S  " N O  D E C I S I O N  O R  
O R D E R  O F  T H E  B O A R D  S H A L L  T A K E  E F F E C T  U N T I L  T E N  D A Y S  A F T E R  H A V I N G  
B E C O M E  F I N A L  P U R S U A N T  T O  T H E  S U P P L E M E N T A L  R U L E S  O F  P R A C T I C E  A N D  
P R O C E D U R E  B E F O R E  T H E  B O A R D  O F  Z O N I N G  A D J U S T M E N T . "  



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 13251,  o f  U l y s s e s  G .  Auger ,  p u r s u a n t  t o  Sub- 
s e c t i o n  8207.2 and  P a r a g r a p h  8207.11  o f  t h e  Zoning R e g u l a t i o n s ,  
f o r  a  s p e c i a l  e x c e p t i o n  unde r  S u b - s e c t i o n  3308.2 t o  c o n s t r u c t  
r o o f  s t r u c t u r e s  wh ich  do  n o t  m e e t  t h e  s e t  back  and  e n c l o s u r e  
r e q u i r e m e n t s  ( S u b - s e c t i o n  3308.2)  and  a  v a r i a n c e  f rom t h e  p ro -  
h i b i t i o n  a g a i n s t  a l l o w i n g  r o o f  s t r u c t u r e s  which a r e  n o t  e q u a l  
i n  h e i g h t  ( P a r a g r a p h  3308.12) i n  a  C 2  D i s t r i c t  a t  t h e  p r e m i s e s  
1221  - 22nd S t r e e t ,  T\J.W., ( S q u a r e  70,  L o t  1 8 7 ) .  

HEAWNG DATE : J u n e  11, 1980 
DECISION DATES: J u l y  2  and  September  3 ,  1980 

FINDINGS OF FACT: 

1. The s u b j e c t  p r o p e r t y  i s  l o c a t e d  i n  a  CR ~ i s t r i c t  on  t h e  
e a s t  s i d e  o f  22nd S t r e e t  be tween  M S t r e e t  and Ward P l a c e ,  N.W. 
The s i t e  b o r d e r s  o n  a l l  t h r e e  s treets .  

2.  The s i t e  a l s o  b o r d e r s  o n  a  t h i r t y  f o o t  p u b l i c  a l l e y  wh ich  
i s  p a r a l l e l  t o  22nd S t r e e t .  T h a t  a l l e y  r u n s  f o r  a p p r o x i m a t e l y  
230 f e e t  a l o n g  t h e  e a s t  s i d e  o f  t h e  p r o p e r t y ,  b u t  d o e s  n o t  e x t e n d  
a l o n g  t h e  f u l l  d e p t h  o f  t h e  s i t e .  

3. The p r o p e r t y  i s  p r e s e n t l y  improved  w i t h  a  b u i l d i n g  hous- 
i n g  a  r e s t a u r a n t  known a s  B l a c k i e s  House o f  B e e f .  The a p p l i c a n t  
i s  p r e s e n t l y  c o n s t r u c t i n g  a  h o t e l  o v e r  and  a r o u n d  t h e  r e s t a u r a n t .  

4 .  The a p p l i c a n t  was i s s u e d  b u i l d i n g  p e r m i t  No. B-273710 
t o  c o n s t r u c t  t h e  350 room h o t e l .  The p r o p o s e d  r o o f  s t r u c t u r e ,  a s  
shown o n  t h e  p l a n s  p r e s e n t e d  f o r  t h e  p e r m i t ,  m e t  a l l  t h e  c r i t e r i a  
f o r  r o o f  s t r u c t u r e s  t o  b e  approved  a s  a m a t t e r - o f - r i g h t .  The 
r o o f  s t r u c t u r e  was app roved  by t h e  O f f i c e  o f  P l a n n i n g  and  
Development o n  December 21,  1978.  

5 .  The a p p l i c a n t  now p r o p o s e s  t o  modify t h e  app roved  p l a n s  
w i t h  r e s p e c t  t o  t h e  p e n t h o u s e s .  Such m o d i f i c a t i o n  r e q u i r e s  
Board a c t i o n  a s  d i s c u s s e d  be low.  
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6 .  The a p p l i c a n t  proposes  t o  e l i m i n a t e  approximate ly  
e i g h t y  f e e t  of e n c l o s i n g  w a l l s  a long  t h e  n o r t h e r n  p o r t i o n  o f  
t h e  b u i l d i n g .  These w a l l s  do n o t  e n c l o s e  any s t a i r s ,  e l e v a t o r s  
o r  mechanical  equipment, b u t  were des igned  t o  m e e t  t h e  r e q u i r e -  
ment o f  t h e  Zoning Regula t ions  t h a t  t h e r e  be on ly  one roof  s t r u c t u r e  
i n  one e n c l o s u r e  on t h e  r o o f .  I f  t h e s e  w a l l s  a r e  e l i m i n a t e d ,  t h e r e  
w i l l  be a s e p a r a t e  s t a i r  and e l e v a t o r  penthouse a t  t h e  n o r t h e a s t  
co rne r  o f  t h e  b u i l d i n g  near  Ward P l ace .  The main p o r t i o n  o f  t h e  
penthouse w i l l  be n e a r  t h e  22nd S t r e e t  s i d e  o f  t h e  b u i l d i n g .  The 
a p p l i c a n t  r e q u e s t s  a  s p e c i a l  excep t ion  t o  have more t han  one roof  
s t r u c t u r e .  

7. The a p p l i c a n t  p roposes  t o  l o c a t e  t h e  penthouse  a t  t h e  
n o r t h e a s t  c o r n e r  o f  t h e  b u i l d i n g  a d j a c e n t  t o  t h e  e a s t e r n  edge o f  
t h e  b u i l d i n g .  A t  t h e  t i m e  o f  a p p l i c a t i o n  and h e a r i n g ,  t h e  edge 
o f  t h e  b u i l d i n g  was a l s o  t h e  l o t  l i n e  a d j a c e n t  t o  a  t h i r t y  f o o t  
p u b l i c  a l l e y .  The a p p l i c a n t  proposed t o  c l o s e  t h e  a l l e y .  A s  o f  
J u l y  29, 1980, t h e  a l l e y  was c l o s e d ,  t h e  a p p l i c a n t  had added t h a t  
l a n d  t o  t h e  s u b j e c t  s i t e ,  t h e  s e tback  requ i rement  have been s a t i s -  
f i e d  a s  t o  t h i s  s i d e  o f  t h e  penthouse ,  and no Board a c t i o n  i s  
r e q u i r e d .  

8 .  The t o p  o f  t h e  s t a i r  penthouse l o c a t e d  a t  t h e  n o r t h e a s t  
co rne r  o f  t h e  b u i l d i n g  i s  a t  e l e v a t i o n  155.93. S ince  t h e  e l eva -  
t i o n  o f  t h e  roof  i s  147.21, t h i s  p o r t i o n  o f  t h e  penthouse i s  8.72 
f e e t  i n  h e i g h t  above t h e  r o o f .  The roof  o f  t h e  main p o r t i o n  o f  
t h e  penthouse  i s  a t  e l e v a t i o n  163.89, o r  a  h e i g h t  o f  16.68 f e e t  
above t h e  r o o f .  Th is  p roposa l  v i o l a t e s  t h e  requ i rement  t h a t  a l l  
w a l l s  o f  a  penthouse  be o f  e q u a l  h e i g h t ,  and a  va r i ance  i s  t h u s  
r eques t ed  . 

9.  The s t a i r  penthouse which i s  lower t han  t h e  rest o f  t h e  
roof s t r u c t u r e  i s  r e q u i r e d  f o r  a cce s s  t o  t h e  r o o f .  Due t o  t h e  
de s ign  o f  t h e  s i t e ,  it could  n o t  be l o c a t e d  e l sewhere  i n  t h e  
b u i l d i n g .  I t  cou ld  n o t  be r a i s e d  t o  t h e  same h e i g h t  a s  t h e  rest  
o f  t h e  penthouse  because it would t hen  v i o l a t e  t h e  s e tback  
requ i rements .  

10 .  The penthouse has  a l r e a d y  been c o n s t r u c t e d .  No r ea sonab l e  
purpose would b e  s e rved  by r e q u i r i n g  i t s  demol i t i on ,  r e d u c t i o n  i n  
h e i g h t  o r  e l e v a t i o n .  None o f  t h o s e  o p t i o n s  i s  p r a c t i c a l  w i thou t  
s u b s t a n t i a l  r e d e s i g n  o f  t h e  b u i l d i n g .  
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11. The a p p l i c a n t s '  a r c h i t e c t  and o t h e r  r e p r e s e n t a t i v e s  
t e s t i f i e d  a t  t h e  h e a r i n g  t h a t  t h e  a p p l i c a n t  needed t o  o b t a i n  a 
b u i l d i n g  p e r m i t  i n  an  e x p e d i t i o u s  manner, i n  o r d e r  t o  m e e t  
c e r t a i n  d e a d l i n e s  r e q u i r e d  by h i s  f i n a n c i n g  commitment. The 
a r c h i t e c t  t e s t i f i e d  t h a t  t h e  b u i l d i n g  c o u l d  be b u i l t  a s  shown 
on t h e  approved p l a n s .  

1 2 .  The a p p l i c a n t  p r e s e n t e d  no ev idence  t h a t ,  i f  h e  were 
r e q u i r e d  t o  c o n s t r u c t  t h e  b u i l d i n g  i n  accordance  w i t h  t h e  p l a n s  
o r i g i n a l l y  approved,  f u l l  compliance w i t h  t h e  e n c l o s u r e  r e q u i r e -  
ments would be  unduly r e s t r i c t i v e ,  p r o h i b i t i v e l y  c o s t l y  o r  
unreasonab le .  I n  f a c t ,  t h e  a p p l i c a n t ' s  r e p r e s e n t a t i v e  t e s t i f i e d  
t h a t  t h e y  w e r e  p r e p a r e d  t o  c o n s t r u c t  t h e  b u i l d i n g  a s  o r i g i n a l l y  
approved.  

1 3 .  There was no r e p o r t  from Advisory Neighborhood 
Commission - 2A. 

1 4 .  There was no  o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  

CONCLUSIONS OF LAW AND OPINION: 

Based on t h e  f i n d i n g s  o f  f a c t  and t h e  ev idence  of  r e c o r d ,  
t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  a  v a r i a n c e  
and a  s p e c i a l  e x c e p t i o n .  A s  t o  t h e  v a r i a n c e ,  t h e  Board conc ludes  
t h a t  t h e  r e q u e s t e d  v a r i a n c e  i s  an  a r e a  v a r i a n c e ,  t h e  g r a n t i n g  
of  which r e q u i r e s  t h e  showing o f  an  e x c e p t i o n a l  o r  e x t r a o r d i n a r y  
c o n d i t i o n  o f  t h e  p r o p e r t y  which c r e a t e s  a  p r a c t i c a l  d i f f i c u l t y  
f o r  t h e  owner. The Board conc ludes  t h a t  t h e  d e s i g n  of  t h e  b u i l d i n g  
r e q u i r e s  t h a t  t h e  s t a i r  pen thouse  be  l o c a t e d  a s  shown on t h e  p l a n s  
and t h a t  t h e r e  i s  no way t o  p r o v i d e  t h e  r e q u i r e d  s t a i r  t o  t h e  roof  
w i t h o u t  a l s o  r e q u i r i n g  a  v a r i a n c e .  The Board conc ludes  t h a t  t h e  
p r a c t i c a l  d i f f i c u l t y  i s  t h u s  i n h e r e n t  i n  t h e  p r o p e r t y .  The Board 
f u r t h e r  n o t e s  t h a t  t h e  s t r u c t u r e m e e t s  t h e  r e q u i r e d  s e t b a c k s ,  and 
would n o t  be v i s i b l e  from t h e  ground,  and t h e r e  i s  t h u s  no u s e f u l  
purpose  t o  b e  accomplished by denying t h e  v a r i a n c e .  

A s  t o  t h e  s p e c i a l  e x c e p t i o n ,  t h e  Board conc ludes  t h a t  i n  o r d e r  
t o  be  g r a n t e d  such an  e x c e p t i o n ,  t h e  a p p l i c a n t  must demons t ra te  
t h a t  he h a s  complied w i t h  t h e  requ i rements  o f  S e c t i o n  3308 and 
Sub-sec t ion  8207.2. The Board conc ludes  t h a t  t h e  a p p l i c a n t  i n  t h i s  
c a s e  h a s  n o t  m e t  h i s  burden o f  p roof  and h a s  n o t  so  demons t ra ted .  
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T h e  B o a r d  i s  f u r t h e r  g r e a t l y  d i s t u r b e d  by t h e  pract ice  e m p l o y e d  
by t h e  a p p l i c a n t  i n  t h i s  case. D r a w i n g s  w e r e  f i l e d  w i t h  t he  
D e p a r t m e n t  of L i c e n s e s  I nves t i ga t i onsand  I n s p e c t i o n s  w h i c h  
m e t  t h e  r e q u i r e m e n t s  of t h e  Z o n i n g  R e g u l a t i o n s .  T h e s e  d r a w i n g s  
w e r e  f i l e d  i n  order t o  ob ta in  a b u i l d i n g  p e r m i t  and s t a r t  con- 
s t r u c t i o n ,  w h i l e  a t  t h e  s a m e  t i m e ,  t h e  a p p l i c a n t  c lear ly  k n e w  t h a t  
he d i d  n o t  desi re  t o  c o n s t r u c t  t h e  b u i l d i n g  i n  a c c o r d a n c e  w i t h  
those p l a n s ,  a n d  t h a t  he hoped t h e  B o a r d  w o u l d  approve m o d i f i c a -  
t i o n s  t o  t h e  penthouse  p r i o r  t o  c o n s t r u c t i o n  reaching t h e  roof .  
T h e  B o a r d  s t r o n g l y  believes t h a t  such a procedure i s  con t ra ry  t o  t h e  
i n t e n t  and proper f u n c t i o n i n g  of t h e  zon ing  process ,  and the  B o a r d  
w i l l  n o t  be a w i l l i n g  p a r t y  t o  such a procedure.  

I t  i s  therefore ORDERED t h a t  t h e  special  except ion  i s  DENIED, 
t h e  variance i s  GRANTED and t h e  penthouse s h a l l  be b u i l t  as  s h o w n  
on t h e  p l a n s  o r i g i n a l l y  approved fo r  a b u i l d i n g  p e r m i t .  

VOTE: 3-0 ( C h a r l e s  R .  N o r r i s ,  C o n n i e  Fortune and L e o n a r d  L .  M c C a n t s  
t o  GRANT t h e  except ion and DENY t h e  variance,  
W i l l i a m  F .  McIntosh and R u b y  B .  M c Z i e r  n o t  p r e s e n t ,  
n o t  v o t i n g ) .  

BY ORDER OF THE D.C.  BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: k E-h - -  - 
STEVEN E .  SHER 
E x e c u t i v e  D i r e c t o r  

FINAL DATE OF ORDER: 3 1 O C 1  1980 

UNDER SUB-SECTION 8 2 0 4 . 3  OF  THE ZONING REGULATIONS "NO DECISION 
OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER 
HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF 
PRACTICE AND PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 

T H I S  ORDER OF THE BOARD I S  VALID FOR A PERIOD OF S I X  MONTHS AFTER 
THE EFFECTIVE DATE OF T H I S  ORDER, UNLESS WITHIN SUCH PERIOD AN 
APPLICATION FOR A BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY I S  
F I L E D  WITH THE DEPARTMENT OF LICENSES,  INVESTIGATIONS I AND 
INSPECTIONS.  


